gives substantial protection to adult persons in deciding how to conduct
their private lives in matters pertaining to sex,” Viewed in this larger
context, Garrow argues, Lawrence was “wholly unsurprising.” Garrow
also suggests that Lawrence should be understood as part of an increas-
ingly “insistent judicial assertiveness the Rehngquist Court has mani-
fested in widely different areas of the law and with wildly different politi-
cal and ideological overtones.”

For Garrow, the most dramatic and immediate impact of Lawrence will
be in the context of same-sex marriage. Indeed, within five months of the
Lawrence decision, the Supreme Judicial Court of Massachusetts held
that a ban on same-sex marriage violated the state constitution. Although
the court did not expressly rely on Lawrence in reaching its decision, its
discussion of the “individual’s liberty and due process rights” reflected the
influence of Lawrence.

The early reactions to Lawrence focused almost exclusively on the deci-
sion’s impact on gay rights, but for Garrow, Lawrence does more than
simply open the door to greater constitutional protections for gays and les-
bians. In Garrow's view, Lawrence has "significantly magnified . . . the vi-
tality” of the Court's abortion rights decision in Planned Parenthood v,
Casey (1992} and thus further solidified the constitutional protection fora
woman's choice to have an abortion. The broad language in Lawrence has
also opened the door to other liberty-based constitutional claims. Garrow
argues, for example, that the liberty analysis in Lawrence has "signifi-
cantly undercut” the Court's decision in Washington v. Glucksberg [1997],
in which it found no constitutional protection for a terminally ill person's
desire to hasten his or her own death.

The Lawrence decision’s expansive discussion of liberty will have con-
siderable ramifications for both homosexuals and other Americans, lead-
ing Garrow to conclude that 2003 was “the most historic year for land-
mark civil liberties victories” in thirty years.—THE EDITORS

56

A Revolutionary Year:
Judicial Assertiveness and Gay Rights
DAVID J. GARROW

VEN IN A YEAR that featured Grut-
ter v. Bollinger,! few Supreme Court observers would deny that Lawrence
v. Texas® was as important a decision as any that the Court has rendered in
more than a decade. Writing in the New York Times, Linda Greenhouse
characterized Lawrence as a “stunning” “constitutional watershed,” and
other commentators called it both “momentous” and “revolutionary.”*

Lawrence represented the greatest legal victory that gay Americans
have ever won. The Court’s explicit overruling of its notoriously homo-
phobic decision in Bowers v. Hardwick [1986]* surprised many Court
watchers who had anticipated a less bold and sweeping resolution, even
though the ultimate voiding of Texas's statute prohibiting gay sodomy
was never much in doubt once the justices agreed to hear the case. But
Lawrence represented more than just a historic gay rights triumph. Justice
Anthony M. KEennedy's opinion on behalf of a five-member majority {Jus-
tice Sandra Day O'Connor concurred separately| contained three consti-
tutionally important elements in addition to voiding the thirteen remain-
ing state anti-sodomy laws, Kennedy's pointedly explicit reliance on the
controlling opinion in Planned Parenthood of Southeastern Pennsylva-
nig v. Casey [1992)° gave further constitutional heft to the holding in
Casey that the core of the Roe v. Wade {1973)¢ protection of a woman'’s
right to choose abortion would remain inviolable. Kennedy's repeated
invocation of the Casey due process clause liberty analysis also called
into further question the far narrower and more exclusive approach to






