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I

Omnce again it was a great honor to be back here at the University of Tulsa Cal '
of Law for the Rehnquist Conference. Cumulatively perhaps it 1s the nicest hong
of all to have been invited to be part of all three of these sequential Supreme Cou

have perhaps said somewhat less than one might expect about both William |
Rehnquist as an individual jurist and about the eight Justices with whom he il
rently serves. Thus my remarks here are going to focus both on William . Rel
guist’s individual judicial voice since 1972 and on William Rehnquist’s service §
Chief Justice since 1986. L

When [ was invited, Professor Schwartz asked me to use this talk to speal
evaluatively about how William H. Rehnquist compares to the previous Chief Jus
tices of this century. The first thing for us to remember when considering William
H. Rehnquist’s now twenty-six years of service on the Uniled States Supreme Coul
is that back in 1952-53 the Chief Justice spent eighteen months at the Court as
law clerk to Justice Robert H. Jackson.2 As some of you who are familiar with th
historical literature on the Court at that time will certainly remember, there
a number of case memos which the future Chief Justice prepared for Justice Ja
son in 1952-53 which survive in Justice Jackson’s papers.’ The best known ang
most controversial of these memos, of course, is one which appears to articulale
Rehnquist’s oppaosition to the Court’s forthcoming decision in Brown v. Board of
Education *

But there are also other forty-five-year-old memos in the Jackson papers whigl
give voice to future Chief Justice Rehnquist’s views on issues such as federalism an
federal habeas corpus. When one looks at the judicial track record that Justice
Rehnquist has acecumulated over these last twenty-six years, those |vt:rug-f::urgn;ltl‘t:rlJ i
early 19508 memos concerning relatively little-remembered cases such as Brown
Allen® and Stein v. New York® give us the richest possible context for appreeia
the extent to which William H. Rehnquist has had remarkably consistent legal
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views not only since his own elevation to the Court in 1972 but indeed ever since he
first served there as a clerk in 195253

As many scholars full well appreciate, during his first fourteen years on the
Burger Court, Justice Rehnquist oftentimes served as a conservative “Lone Ranger”
voice of dissent,” particularly in cases involving federal habeas.® Nowadays it often
seems to be firgotten that even at the time of his promotion to Chief Justice in
1586, Justice Rehnguist remained a fairly controversial jurisprudential presence. In
1971 the Senate’s confirmation vote on Justice Rehnquist was sixly-eight votes in the
affirmative and twenty-six in the negative,® but all the more strikingly, when the
vote for confirmation as Chief Justice took place in the summer of 1986, only sixty-
five Senators voted yes and thirty-three voted no—thirty-three votes cast against
someone who already had served on the Court for more than fourteen years.10

That extent of political opposition to William Rehnquist’s presence on the
Supreme Court stemmed in significant part from the controversy over whether the
Jackson memorandum concerning Brown v. Board of Education did indeed indi-
cate that Rehnquist had at that time opposed ending racially segregated public
schooling. However, that significant degree of senatorial apprehension about Rehn-
quist stood in remarkably stark contrast to the strongly unanimous respect and sup-
port which Justice Rehnquist enjoyed—both in 1986 and in the years that have
followed —within the Court's own conference and indeed throughout the entire
Court building,!! Many students of the Court who are well familiar with the litera-
ture on the Burger Court already appreciate just how much personal dislike, and
how many doubts about his professional competence, other justices had come to
have regarding Warren Burger.12 Thus when William H. Rehnquist was nominated
by President Reagan to succeed Burger as Chief Justice, there was tremendous en-
thusiasm for Rehnquist’s selection among his colleagues and perhaps most notably
or most surprisingly on the part of Justices William |. Brennan and Thurgood Mar-
shall in particular.!?

I

Especially in 1986 and perhaps also to an unfortunate extent even today, many ca-
sual observers of the Court fail to appreciate not only the personal popularity but
also the doctrinal and jurisprudential success that William Rehnquist has managed
to attain during his years as a Justice. Two cases which date from the Burger Court
era illuminate the way in which Rehnquist as Chief Justice has enjoyed judicial
suceess to a degree that was all but unimaginable in the years preceding his promo-
tion. Both Fry v. United States,'* a commerce power case, and Coleman v. Balk-
com, % involving a federal habeas question, featured solo dissents by then-Justice
Rehnquist!® which exemplified the so-called Lone Ranger period of Rehnguist’s ju-
risprudence. Balkeom will be discussed again later in this chapter, but it is impor-
tant to appreciate that once Justice Rehnquist became Chief Justice in 1986, the
“Lone Ranger” moniker became a thing of the past and three significant new pat-
terns began to emerge.

The first pattern, as commentators discussed quite extensively in the late 198os,
was the surprising degree to which Chief Justice Rehnquist appeared to be moder-
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