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LIBERTY AND SEXUALITY

DAVID J. GARROW

M}-‘ assigned topic is one with which most students of the Burger Court are al-
ready relatively familiar, but Judge Henry's essay, earlier in this volume, has
eased my task even further. When Judge Henry hirst emphasized that “activism is
here to stay,” that sounded like a statement that might come back to haunt him at
his next confirmation hearing. But when he chose to underscore that exact same
point a second time, [ began to appreciate more fully how he had very succinctly
captured an essential truth that applies not only to the history of the Burger Court
but also— particularly in light of Planned Parenthood of Southeastern Pennsylvania
v. Casey 1 as well as other decidedly different rulings such as Dolan v. City of Tigard 2
and United States v. Lopez®—to the still-evolving record of the Rehnquist Court.

Judge Henry's observation—that “activism is here to stay” —underscores the
fact that the two most important Burger Court decisions in my subject area are also
undoubtedly the two most famous (or infamous) legacies of the entire Burger
Court: first, Roe v. Wade,* which now quite surprisingly the Rehnquist Court has
vindicated in Casey and second, Bowers v. Hardwick,’ which now even more sur-
prisingly the Rehnguist Court has sotto voce vitiated in Romer v. Evans.®

The evolutionary relationship between the Warren Court and the Burger
Court is especially important for this essay because of the degree to which Roe v.
Wade and its equally momentous partner case, Doe v. Bolton,” and indeed most
everything pertaining to abortion nights jurisprudence in the early 19708, was doe-
trinally so directly descended from the Warren Court’s 1965 decision in Griswold v.
Connecticut.® The historical record is undeniably clear that without Griswold, and
without the vindication of a constitutional night to privacy that Grsweld repre-
sented, anything like Roe’s holding would have been very difficult to imagine as a
“privacy” or a substantive due process liberty holding.®

When one looks carefully at the development of abortion rights litigation and
chronologically at the way in which the Burger Court responded to the appearance
of abortion rights cases, Griswold's significance becomes all the more eritical. The
interest in its doctrinal potentials that Griswold stimulated among constitutional
litigators, and particularly at law schools during 196568, was the most influential
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