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DAVID |. CARROW

From Brown to Casey

The U.S. Supreme Court and
the Burdens of History

Om_' of the most important lessons of the 1.5, Supreme Court's resolution
of Brown v. Board of Education! (Brown I'—both for the Court itself and
for attentive commentators—is the elear and indeed almost explicit manner in
which Brown signifies and symbolizes the post-1954 Court’s repudiation of
historical intent and meaningful evidence of historical intent? in its reading
and application of the reach and meaning of the Fourteenth Amendment—
both, in Brown, with regard to the Equal Protection Clause, and, in later
cases, with respect to the Due Process Clause as well.?

Brown | was, of course, both constitutionally mmevitable and morally cor-
rect, in much the same way that we now almost universally recognize both
Korematsu v. United States* and Bowers v. Hardwick® as morally repugnant to
any judicially unhiased reading of the Fourteenth Amendment. But the
Brown I opinion was and is readily criticizable because of the narrowly and
exclusively integrationist vision it articulated. Some African American com-
mentators rightfully criticize this vision as being largely if not wholly blind to
the possibility or certainty of independent, separate black success—without
exposure to or integration with white people—in elementary and secondary
schooling and other venues if public authorties actually were to provide truly
equal resources and incentives. ®

But separatist critiques of Brown, valid as they are, in our context are
tangential to a full appreciation of how Brown for better or worse—and [ do
believe we can still find some reluctant rug rats, no matter how shy, who
privately if not publicly believe the latter—single-handedly marks the advent
of the “modem” ar present-age Supreme Court. Many people have grown up
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believing that while Marbury v. Madison? is of course the formative U.S.
Supreme Court decision of all time, West Coast Hotel Co. v. Parrishi—
perhaps in conjunction with Chief Justice Stone's {or Louis Lusky's] famous
footnote 4 in Carolene Products?—signals the beginning of the judicial mod-
em age.

But that belief—a belief that was inculcated in at least two successive
generations of American judicial scholars—is now all but indisputably out of
date, for not only does Brown rather than the “constitutional revolution™ of
1937 demarcate our modern era, but Brown also—just as importantly—paved
the way toward the Warren Court’s two other landmark antihistorical
rulings—Baker v. Carr® and Griswold v. Connecticut!! {and to their even
better known progeny, Reynolds v. Sims!2 and Roe v, Wade!3}—which dra-
matically expanded the constitutional scope of the Fourteenth Amendment.
Absent Brown, decisions with Baker and Reynolds's muscularity are ditheult to
imagine; absent the mest important of Brown's own immediate progeny,
namely Cooper v. Aaron,'* the Warren Court’s Marbury, much of the
post-1954 Court’s understanding of its own role—a role that at present
has culminated in Planned Parenthood of Southeastern FPennsylvania v.
Casey'>—would have evolved in a decidedly different fashion. In short,
Brown I, in tandem with Cooper, not only marks the beginning of modern
America’s official condemnation of racial discrimination, it also marks the
beginning of a wide-ranging transformation of modern American life, brought
about by a host of High Court decisions that have all relied on the Justices's
dramatically expansive—and aggressively antihistorical—reading and applica-
tion of the Fourteenth Amendment's Equal Protection and Due Process
Clauses. From schooling to electoral districting to abortion, moedermn America
is to a significant degree the product of muscular judicial utilization of the
Fourteenth Amendment. It is also the product of constitutional analysis that
has jettisoned the constraints of history, and—from Brown through Baker and
Reynolds to Griswold, Roe, and Casey—I believe we can persuasively argue
that it is a better America, precisely because of how the Court has ignored the
Constitution’s historical limitations in fashioning a Fourteenth Amendment
jurisprudence that is responsive to the present day rather than to the institu-
tional burdens of history. 1%

Careful students of Brown can of course easily recall how the Supreme Court
initially hoped—and sought—to find clear Fourteenth Amendment historical
support for resolving the fundamental question that Brown and its companion
cases!7 presented. Following the first oral arguments in the Brown cases, the
Court formally propounded five questions to the parties’ attorneys. The first
two questions asked for historical evidence regarding whether the framers of
the amendment intended, or did not intend, for it either to prohibit, or to
allow for the future prohibition of, racially segregated public schooling. The
third question, however, voicing a presumption that the answers to the first
two would “not dispose of the issue,” posed the core issue bluntly: “[I]s it
within the judicial power, in construing the [Fourteenth] Amendment, to
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