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that the Lemon test that will be reaffirmed in Grand Rapids and Aguilar,
applies to and disposes of this case.” And Powell’s memorandum ends
with the following sentence:

Your opinion is at odds with the reasoning in Wallace, Grand Rapids and
Aguilarand my concurring opinions in these cases.

Driven by the result the Court was reaching in Aguilar, Justice Bren-
nan failed to respect religious observance in Thornton v. Caldor. Terti-
ble as Burger's majority decision became as a result of Brennan’s
disagreement, it is fortunate for Justice Brennan's place in history that
it will always remain only a draft opinion.
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Justice Brennan's contributions to the establishment of constitutional
protections for Americans’ reproductive and sexual liberties—Four-
teenth Amendment due process rights that often have been addressed
under the rubrics of “privacy” or “autonomy”—have been important
both in cases in which Brennan authored much-cited opinions, cases
such as Eisenstadr v. Baird (1972) and Carey v. Population Services Inter-
national (1977), and in cases where Brennan made substantively crucial
behind-the-scenes contributions to well-known opinions written by
colleagues, cases such as Griswold v. Connecticut (1965) and Roe v. Wide
(1973).

However, Justice Brennan’s significant contributions to the “pri-
vacy” doctrine cases that reach from Griswold through Fisenstadrand Roe
to Carey all rest upon a foundation created by the outcome of an ear-
lier case, Poe v. Ullman, a 1961 decision in which an intensely torn Jus-
tice Brennan finally concluded that he could not vote to endorse the
plaintiffs’ constitutional challenge to a Connecticut criminal statute
prohibiting the use or prescription of birth control devices—a statute
which the Court would void four years later in Griswold. Poe v. Ullman
thus was not only Justice Brennan’s somewhat stressful introduction to
the family of reproductive rights issues that would be most famously ad-
dressed in Grisweld, Firenstadt, and Roe, but Poewas also a most ironic
antecedent for the subsequent contributions that William J. Brennan,
Jr., would make toward constitutional protection of Americans’ funda-
mental reproductive rights.
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