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WHAT THE WARREN COURT
HAS MEANT TO AMERICA

DAVID J. GARROW

his chapter's title succinctly states the question that | have been asked to ad-

dress. To answer it most directly and most specifically, I can say that the most
appropriate response comes in four parts, three of which are readily visible and
apparent. First, the Warren Court meant racial equality. Second, as Judge Kozinski
has already discussed in the context of Baker v. Carr,! the Warren Court also meant
political equality in the form of “one person, one vote.” Third, and somewhat more
prospectively, vis-d-vis Griswold v. Connecticut,? the Warren Court additionally
meant sexual liberty and gender equality. And then, fourth and finally, in a point
that other essays in this volume have not touched upon as much as they might, the
Warren Court also, especially in the context of Cooper v. Aaron,? meant judicial
courage and judicial authority.

The United States of today is to a very significant extent the product of what are
perhaps the three most notable and justly famous Warren Court decisions: Brown v.
Board of Education,* Baker, and Griswold. However, it is also incumbent upon us
to turn the assigned question around a bit, and, in addition to asking “What did the
Warren Court do for America?”’ to inquire as well as to “What did America do for
the Warren Court?” for the important changes that the Warren Court helped pro-
duce in American life between 1954 and 1965 were of course not produced solely by
the Court. To this equally crueial query [ believe the answer comes in three parts—
one which is readily apparent, a second which is both significantly ironic and
sormewhat obseure, and the third which [ believe—at least within our context here—
is potentially at least somewhat controversial.

Whether we look at Brown, or at Baker, or at Griswold, or at all three cases in
tandem, we must of course first remember that judges and Justices played at most
only one-third of the roles that helped produce those landmark decisions. All of us
who write about the Court (whether historians or journalists or law professors) need
to regularly remind ourselves that we are always in danger of saving too little about
the litigants and the lawyers who bring their cases before the Court and too much
about the nine individuals who sit on the high bench. Thanks particularly to
Richard Kluger's invaluable book on Brown,® we all know that not only did
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Thurgood Marshall and his fellow NAACP Legal Defense and Educational Fund
attorneys play major roles in helping to produce Brown, but that other, far less
heralded activists, such as Clarendon County's Reverend Joseph A. DeLaine, a
major initiator of the Brown partner case of Briggs v. Elfiott, likewise were
essential—and necessary—to the cases’ origination and development.”

The role of Reverend DeLaine, and others like him, highlights how important
ordinary citizens (without law degrees) were to the process that took Briggs and the
other cases that comprised Brown up to the Supreme Court. But, second, if we ask
the question “Who created the constitutional revolutions represented by Brown, and
by Baker, and by Griswold?” the answer is not simply Thurgood Marshall and
Reverend DeLaine in Brown and Briggs, or political reformers in Baker, or Planned
Parenthood activists in Griswold, for the other people who also contributed signifi-
cantly to creating those three substantive revolutions were the opposition. In the
Brown case, of course, those roles were played by the raft of segregation-minded
public officials who had failed to make good even on the legal protection that the
Court had offered them in Plessy v. Ferguson® and its less well-remembered
progeny.? In Baker, and in its even better-known progeny, Reynolds v. Sims, !0 the
political revolution that was heralded by “one man, one vote” reapportionment was
tremendously assisted by the forces of political reaction whose officeholders had
refused to redistrict so many state legislatures, and not just those in Tennessee and
Alabama. ! And crucial to Griswold, of course, was the Roman Catholic church
hierarchy, in Connecticut and in other northeastern states such as Massachusetts,
which for upwards of fifty vears had refused to in any way accept or tolerate reform or
repeal of the nineteenth-century statutes that eriminalized any use or distribution of
contraceptives.

Too often when we speak of Brown, of Baker, or of Griswold, we think of these
cases simply as decisions written and handed down by the Supreme Court without
fully appreciating or acknowledging the historical and pelitical contexts from which
those cases emerged or sprang. But, thirdly and additionally—and this is the peint
that [ identified somewhat earlier as being potentially controversial—with regard to
the internal life of the Supreme Court itself, | believe that all of us who are historians
are obligated to deal very straightforwardly and very forthnightly with the fact that
Supreme Court clerks, not only today but also in the “glory years” of the Warren
Court, often played a very major role in the construction and crafting of the Court's
opinions.

For example, especially since the Bush administration’s 1989 request, in the
person of outgoing solicitor general Charles Fried, that the Court in Webster v.
Reproductive Health Services'? jettison and reverse Roe v. Wade,!® it has been
especially ironic that Fried—best known to most people for his Reagan administra-
tion service—played a predominant role, as Justice John M. Harlan’s clerk in the
1g6o term, in crafting Harlan's exceptionally influential and now justly famous
dissent in Poe v. Ullman. ™ The Harlan dissent in Poe powerfully prepared the way
for the outcome four vears later in Griswold, and undeniably opened the doctrinal
door—even Professor Fried acknowledged to the Webster Court that Harlan's dissent
was “in some sense, the root of this area of law”"—to the raling in Ree v. Wade.
Likewise, another very well-known present-day law professor, Anthony Amsterdam,







