The Voting Rights Act in Historical Perspective
By DAVID ]J. GARROW

UST over twenty-five years ago, on August 6, 1965, President

Lyndon B. Johnson signed the Voting Rights Act of 1965
into law. “The vote,” Johnson said then, “is the most powerful
instrument ever devised by man for breaking down injustice
and destroying the terrible walls which imprison men because
they are different from other men.™

Johnson's faith in and celebration of the ballot fully typified
the attitudes and presuppositions that most American political
figures, and most African-American civil rights activists, had
manifested throughout the many years of the black freedom
struggle leading up to 1965. Black America’s most well-known
spokesman of the civil rights era, the Reverend Martin Luther
King, Jr., memorably exemplified that consensus in his May
17, 1957, address at the Prayer Pilgrimage for Freedom, the
initial civil rights rally at Washington’s Lincoln Memorial. “So
long as I do not firmly and irrevocably possess the right to vote,
I do not possess myself,” King told his audience of thousands.
Black southerners’ “most urgent request to the President of the
United States and every member of Congress is to give us the
right to vote. Give us the ballot and we will no longer have to
worry the Federal Government about our basic rights. Give us
the ballot and we will no longer plead to the Federal Govern-
ment for passage of an anti-lynching law . .. Give us the ballot
and we will transform the salient misdeeds of blood thirsty
mobs into the abiding good deeds of orderly citizens. Give us
the ballot and we will fill our legislative halls with men of good-

will.”?

\Public Papers of the Presidents, Lyndon B. Johnson, 1965 (Washington: GPO, 1966),
840-43.

*Martin Luther King, Jr., “Address at the Prayer Pilgrimage for Freedom,” May
17, 1957, p. 1, Author’s Files.
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was SOIMCiiow l‘” ivate” and not yuuuuy 5iaic Sponsoréa was a
wholly implausible and unpersuasive fiction.* White Democrats
in Texas, however, refused to accept the conclusion that black
_citizens ought to be able to participate in electoral decision mak-
ing, and the state legislature quickly passed a successor statute
decreeing that any political party's State Executive Committee
could wholly determine who could and who could not vote in
a party primary. Once again lawyers representing the National
Association for the Advancement of Colored People challenged
the statutory scheme as state encouragement of racial discrimi-

l’l"lf‘(\n ']ﬂr] nvrl n
nation and exclusion, but this time they prevailed in the Su-

preme Court only by the slim majority of five to four, and only
with a majority opinion that all but explicitly volunteered that
party membership limitations mandated by a party state conven-
tron, and not a committee, would not be vulnerable to successful

constitutional challenge as “state action” violative of the Four-

teenth Amendment.”

Within weeks of that 1932 Supreme Court ruling in Nixon
v. Condon the Texas Democratic party convention adopted
whites-only primary voting rules. Although a local 1933 chal-
lenge produced limited, pro-forma success, national NAACP
leaders found no support when they approached the Roosevelt
administration Justice Department seeking assistance in a chal-
lenge to the widespread black Democratic disfranchisement
that still prevailed all across Texas and other southern states.
Local black activists in Houston, however, refused to tolerate
their ongoing exclusion and initiated another federal court
challenge. When it reached the Supreme Court, however, the
outcome—a unanimous defeat—seemingly enshrined the polit-
ical fiction that citizens should not connect or confuse the
“privilege of membership in a party with the right to vote for
one who is to hold public office.”

Throughout the ensuing eight years NAACP lawyers and
activists sought a way to erase this erroneous but controlling
precedent. In 1941 a Supreme Court decision in a ballot fraud

GNz:xon v. Herndon, 273 U.S. 536 (1927).
’Nuxon v. Condon, 286 U.S. 73 (1932); Lawson, Black Ballots, 28-31.
8Grovey v. Townsend, 295 U.S. 45 (1935).
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case originating in a Louisiana Democratic primary opened
wide the door, as six justices, in seeming contradiction of the
1935 holding, ruled that the Fifteenth Amendment’s guarantee
of the right to vote covered party primaries “where the state
law has made the primary an integral part of the procedure of
choice, or where in fact the primary effectively controls the
choice.”

That last phrase effectively sounded the death knell for the
whites-only, Democratic party primaries across the South, and
within less than three years’ time, in yet again an NAACP-in-
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and effective, ruling clearly and explicitly that “state delegation
to a party of power to fix the qualifications of primary elections
is delegation of a state function that may make the party’s ac-
tion the action of the state.”'® That decision in Smith v. Allwright,
even in the face of continuing Justice Department disinterest
in any enforcement actions that might offend white southern
Democrats, quickly led to lower federal court rulings in addi-
tional states such as Georgia'' and South Carolina'? that im-
plemented the final demise of the white primary all across the
region.'*

Just as with Brown v. Board of Education of Topeka' ten years
later, which similarly represented the judicial culmination of
several earlier, precursor cases,"® Smith too can be viewed in

°U.8. v. Classic, 313 U.S. 299 (1941).

©0Smith v. Allwright, 321 U.S. 649, 660-61 (1944). Also see Thurgood Marshall, “The
Rise and Collapse of the ‘White Democratic Primary,” fournal of Negro Education 26
(Summer 1957):249-54; and Darlene Clark Hine, “Blacks and the Destruction of the
Democratic White Primary 1935-1944,” Journal of Negro History 62 (January 1977):43-
59.

1King v. Chapman, 62 F. Supp. 639 (1945), and Chapman v. King, 154 F.2d 460
(1946).

12Elmore v. Rice, 72 F. Supp. 516 (1947), Rice v. Elmore, 165 F.2d 387 (1947), Brown
v. Baskin, 78 F. Supp. 933 (1948), and Baskin v. Brown, 174 F.2d 391 (1949).

15See O. Douglas Weeks, “The White Primary: 1944-1948,” American Political Science
Review 42 (June 1948):500-10; and Robert L. Gill, “Smith v. Allwright and Reactions in
Some of the Southern States,” Quarterly Review of Higher Education Among Negroes 35
(July 1967):154-69; also see Terry v. Adams, 345 U.S. 461 (1953), and Clay P. Malick,
“Terry v. Adams: Governmental Responsibility for the Protection of Civil Rights,” West-
ern Political Quarterly 7 (March 1954):51-64.

4347 U.S. 483 (1954).

'sParticularly Sweatt v. Painter, 339 U.S. 629 (1950), and McLaurin v. Oklahoma State
Regents, 339 U.S. 637 (1950); see generally Richard Kluger’s magnificent Simple Justice
(New York, 1976); and Mark V. Tushnet, The NAACP’s Legal Straiegy Against Segregated
Education, 1925-1950 (Chapel Hill, 1987).
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In the aftermath of the Civil Rights Act of 1957, black men line up to vote in Mil-

ledgeville, Georgia. Photograph from Civil Rights Series, Richard B. Russell Papers, Russell
Library, University of Georgia.

significant stage in the voting rights struggle, for it committed
the federal government to at least some enforcement of the
guarantees of the Fourteenth and Fifteenth Amendments.
However, the essence of its importance was that the enforce-
ment for which it provided was through the judicial, and only
the judicial, process. Such a course would require specific
suits—and specific, documented evidence—against registrar
after registrar on a county-by-county basis: a potentially im-
mense if not supra-human task given the extent of discrimina-
tory registration and the multiplicity of counties—82 in Missis-
sippi, 67 in Alabama, and 159 in Georgia—all across the South.
The judicial enforcement route might well have proved in-
adequate in any event, but throughout the late 1950s the
Eisenhower Justice Department made almost minimal use of
the act, filing only a small handful of suits, none of which suc-
ceeded in adding any black registrants to voting rolls.?2 In the
*See Garrow, Protest, 12-14; and Allan Lichtman, “The Federal Assault Against

Voting Discrimination in the Deep South, 1957-1967," Journal of Negro History 54 (Oc-
tober 1969):346-67. / f Negro History 54 (Oc
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pring he United States Congress, largely at the behest
of Senate Majority Leader—and Democratic presidential con-
tender—Lyndon B. Johnson, passed a supplemental statute,
the Civil Rights Act of 1960, which, among a number of modest
provisions, mandated that local registration records be available
for Justice Department review and allowed for the appoint-
ment of a voting “referee” to review rejected registration appli-
cants if a local federal district judge held that county registrars
were discriminating and that a referee was desirable. Many
observers correctly realized that the 1960 act did little to 1m-
prove federal enforcement options, but once the Kennedy Ad-
ministration took office in January of 1961, its Justice Depart-
ment officials moved quickly to make much more use of those
modest judicial options than had their Republican predeces-
sors.?

Increased commitment did not result in any detectable im-
pact on southern voter registration, for delays in winning access
to registrars’ records, difficulties in proving that economic
harms inflicted upon black activists were retaliation for regis-
tration efforts, and white creativity in applying registration
standards all put a damper on Justice Department efforts to
enfranchise southern blacks.?* By mid-1962, as more and more
suits against specific county registrars were prepared and filed,
the Justice Department was also forced to confront another
equally if not more serious obstacle to judicial enforcement:
the all-but-open hesitance and resistance of many southern fed-
eral district court judges, including several new Kennedy ap-
pointees, to handle voting rights suits either expeditiously or
fair-mindedly. Too often, it seemed, openly or quasi-seg-
regationist district judges allowed justice Department voting
rights actions to sit forlornly on their dockets without action
for months at a time. The excesses of the worst such offender,
Judge William Harold Cox of the Southern District of Missis-

13See Charles W. Havens 111, “Federal Legislation to Sateguard Voting Rights: The
Civil Rights Act of 1960,” Virginia Law Review 46 (June 1960):945-75; Daniel M. Ber-
man, A Bill Becomes A Law: The Civil Rights Act of 1960 (New York, 1962); and Lawson,
Black Ballots, 232-48.
© *8ee Garrow, Protest, 13-18.
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sippi, became so pronounced as to draw critical commentary in
both the national press and in prominent legal publications.*”

The only saving grace to emerge from the judicial approach
to voting rights enforcement came in the form of the Fifth
Circuit Court of Appeals, which had appellate jurisdiction over
all of the Deep South states reaching from Texas to Georgia.
Under the leadership of Chief Judge Elbert P. Tuttle, the Fifth
Circuit, or at least a clear plurality of its judges, often were able
to rule firmly and expeditiously that voting rights guarantees
must be enforced by the federal district courts. The efforts of
the four most outspoken Fifth Circuit judges—Tuttle, John
Minor Wisdom, Richard T. Rives, and John R. Brown—were

o Tee 4 i
not always sufficient to remedy or eliminate the delays gener-

ated by some of the least cooperative district court judges, but
they nonetheless manifested a clear and distinct record of sup-
port for civil rights enforcement.?

Perhaps most notably, those Fifth Circuit judges cham-
pioned a doctrine of voting rights review that was termed
“freezing relief” and which initially had been articulated by
perhaps the most energetic of the Deep South’s federal district
judges, Frank M. Johnson, ]r., of the Middle District of
Alabama. Johnson had not only dealt firmly with local regis-
trars who had sought to delay Justice Department action
against their discriminatory practices, but also, in the
Montgomery County case of U.S. v. Penton, mandated that local
registrars, who previously had applied only the most lax stand-
ards to white applicants at the same time that they were
energetically scrutinizing black applicants, now had to apply to
prospective black registrants those real standards that had been
used to enroll thousands of whites, and not merely apply fairly
the still-strict requirements of state law which would subject
blacks to far more demanding review than what actually had
been applied to whites.?’

»Ibid., 22-24; The New Republic, October 26, 1963, 5; and Note, “Judicial Perform-
ance in the Fifth Circuit,” Yale Law Journal 73 (November 1963):90-133.

»See generally Frank T. Read and Lucy S. McGough, Let Them Be Judged: The
Judicial Integration of the Deep South (Metuchen, N.J., 1978); and Jack Bass, Unlikely
Heroes (New York, 1981).

77{.S. v. Penton, 212 F. Supp. 913 (1962). Also see Armand Derfner, “Racial Dis-
crimination and the Right to Vote,” Vanderbilt Law Review 26 (April 1973):546-47; and
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The efforts of Judge Frank M. Johnson, Jr., along with
other federal district judges of the South’s Fifth Circuit, -
were significant in breaking down voting barriers for blacks
before the congressional legislation of the mid-sixties. Photo-
graph in possession of Judge Johnson.

The Fifth Circuit adopted that doctrine of “freezing” regis-
tration standards and applied it in several significant cases that
came out of Mississippi, perhaps most notably U.S. v. Duke.®®

Note, “The Federal Voting Referee Plan and the Alteration of State Voting Standards,”
Yale Law Journal 72 (March 1963):770-87.

={/.S. v. Duke, 332 F.2d 759. Also see Michael Dowling, “The Freezing Concept
and Voter Qualifications,” Hastings Law Journal 16 (February 1965):440-45; Note,
“Freezing Voter Qualifications to Aid Negro Registration,” Michigan Law Review 63
(March 1965):932-38; and Owen M. Fiss, “Gaston County v. United States: Fruition of
the Freezing Principle,” Supreme Court Review, 1969 (Chicago, 1970), 379-445.
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1964, Johnson administration officials had resolved to offer a
voting bill and that initial drafting efforts were under way.
Such an acknowledgment in no way undercuts or reduces the
tremendous importance of the February and March events in
Selma, and the significant impact they had on mobilizing sup-
port for and speeding work on that nascent voting rights legis-
lation, but it does underline how the futility of relying solely
on the federal courts for voting rights protection had come to
be appreciated, even within the White House and the Justice
Department, prior to the courageous initiatives made by local
and national activists in those early months of 1965 in Selma

and its surrounding counties. Additionally, it also assists in un-
deremnding and P\zplninino' wh_y the central proviqinne of the

Johnson voting rights bill diverged so radically and so exten-
sively from everything that had gone before with regard to
federal enforcement.? '

In its essence, the bill that was drafted within the Justice
Department in early 1965 and then modestly amended by the
Congress before its final passage contained three principal pro-
visions and initiatives, all of which represented a dramatic
change from the efforts of the preceding years. First and
foremost, it presented a “trigger formula” whereby any state
or county which had had less than 50 percent of its voting age
population registered to vote or actually turn out to vote in the
1964 presidential election would be required to suspend the
use of any and all literacy tests and other, similarly abusable
registration devices. Second, the attorney general, at his discre-
tion, could assign federal personnel as “examiners” or regis-
trars to enroll unregistered citizens in any county or parish
covered by the 50 percent trigger requirement. Third, any
jurisdiction subject to the trigger formula would not be able to
implement any changes in its electoral practices without submit-
ting each change for “pre-clearance” by either the Justice De-
partment or the federal district court in the District of Colum-
bia.

What bears empbhasis here is neither the specific details nor
the technical application of these or other provisions contained

#See Garrow, Protest, 36-39.
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Though the Voting Rights Act was already moving through legislative channels before
the historic march from Selma to Montgomery in March 1965, its final form and
ultimate passage were very much shaped by that mass action, pictured above entering
Montgomery. Photograph courtesy of the Alabama Department of Archives and History.

in the final language of the act, but the simple and inescapable
fact that none of these major enforcement mechanisms relied
in any way upon either locale-by-locale require.ments of prov-
ing discriminatory practices in potentially time-consuming
court suits or on judicial enforcement of the right to register
and vote. Instead, the Congress in a direct and extremely effi-
cient declaration simply mandated, pursuant to its const.itution-
ally-granted power to enforce the guarantees of the F_lfteepth
Amendment by “appropriate legislation,” that no registration
test obstacles could be placed in front of voter applicants in
locales that had unusually low levels of electoral participation
by voting-age citizens. If that was not enough to open a county’s
rolls to meaningful access by unregistered citizens, then the
federal executive branch, acting unilaterally and directly, could
assign its own personnel to do the job, and, if need be, also
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monitor elections to be sure that those and other registrants
were allowed to cast free and secret ballots. Lastly, should state
or local officials attempt to come up with new tactics or provi-
sions that could be used for racially discriminatory ends, the
mandatory “pre-clearance” requirement for such changes
could be used to block and void them.

Although any detailed analysis of the implementation and
impact of those provisions lies outside the ambit of this paper,
the importance—indeed, almost revolutionary importance—of

those statutory reforms has been appreciated ever since their

initial introduction in the Congress. House Judiciary Commit-
tee Chairman Emanuel Celler termed the Johnson administra-
tion measure “a bill that would have been inconceivable a year
ago,”” and President Johnson himself, when signing the bill in
August, termed it “one of the most monumental laws in the
entire history of American freedom.”*® By many standards of
measurement, with southern black registration gains being only
the first and most immediate yardstick, a characterization such
as Johnson’s is indubitably correct. Although initial implemen-
tation of the act was slightly marred by disputes over the limited
number of federal examiners immediately assigned to hard-
core southern counties by the Justice Department,* more than
three hundred thousand new black voters were added to regis-
tration rolls in areas covered by the act in the first six months
of its existence.

Perhaps more tangibly and significantly, the act also led to
a gradual and in time phenomenal increase in the number of
black elected officials in the thirteen states of the traditional
South. At the time of the act’s passage that figure stood at 72,
region-wide; by 1970 it had climbed to 711, and at the latest
count, in 1989, it had increased to 4,265—59 percent of all
black elected officials all across the United States and an almost
sixty-fold rise from the 1965 figure.®!

*oIbid., 64, 70-71, 94, 98, 106, 113, 116, 121, 128-29.

7U.S. Congress, House Committee on the Judiciary, Voting Rights—Hearings, 1-5.
*Public Papers of the Presidents, Lyndon B. Johnson, 1965, 840-43. :

398ee Garrow, Protest, 181-85.

*1bid., 185-86.

“1bid., 199; Focus [Joint Center for Political Studies], October 1989, TL 2-3.
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The last several years have witnessed the publication of vari-
ous excellent scholarly analyses of the impact and importance
of southern black elected officials, especially those at the county
and municipal level.** Offering a reprise of that literature is
not my task here, but although the conclusions of those studies
recognize the limits that exist upon the instrumental value and
impact of the ballot, and thereby qualify such far-reaching ex-
pectations as those that King articulated in 1957 with “Give us
the ballot,” those analyses and conclusions do not undercut or
conflict with positive evaluations of the act’s import, such as
former Attorney General Katzenbach’s mid-1970s characteriza-
tion of it as “the most successful piece of civil rights legislation
ever enacted.”*®

But if surveying and evaluating that literature concerning
the tangible impacts of the Voting Rights Act is not part of my
purview here, it nonetheless must be emphasized that that in-
strumental value of the ballot, the usefulness of the franchise
and its exercise as a means to the achievement of finite ends
and tangible policy changes, is not the only crucial quality that
must be recognized as a central aspect of the right to vote.
There is an additional, quite separate and distinct value of the
franchise, a value that very often is overlooked and hardly men-
tioned in most academic discussions of the right to vote. But
that second value, which has been termed the “consummative”
value and might just as well be called the experiential, deserves
at least equal billing with the instrumental, for at one level or
another it was this second value that played a major role in
determining the amount of emphasis and attention that grass-
roots, indigenous civil rights activists and organizers devoted to
registration efforts, particularly in the rural South, in the early
1960s.

**See especially James W. Button, Blacks and Social Change: Impact of the Civil Rights
Movement in Southern Communities (Princeton, 1989). Also see Lawrence J. Hanks, The
Struggle for Black Political Empowerment in Three Georgia Counties (Knoxville, Tenn.,
1987); and Minion K. C. Morrison, Black Political Mobilization (Albany, N.Y., 1987).
Also informative are several contributions in “Assessing the Effects of the U.S. Voting
Rights Act,” Publius (special issue), 16 (Fall 1986).

“U.S. Congress, Senate Committee on the Judiciary, Extension of the Voting Rights
Act of 1965—Hearings Before the Subcommittee on Constitutional Rights, 94th Cong., 1st
sess., 1975, 121.
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the other a journalist, have in recent years reached virtually
identical conclusions on how we should appreciate the inescap-
able limits of the act’s reach. Historian Steven Lawson em-
phasizes how “the franchise has been a marginal instrument
for black economic advancement,”® and Virginia reporter
Margaret Edds observes “how ineffective politics had been at
removing economic shackles.”s

That truth of these last twenty-five years is just as central
and inescapable as the landmark biracial victories of black
elected officials such as Mike Espy and Doug Wilder. As Lowndes
County, Alabama, Sheriff John Hulett, a key central Alabama
activist in 1965, observed to Ms. Edds, “Unul people become
economically strong, political power alone won’t do. For most
people” of color in counties like Lowndes, the economic limita-
tions and obstacles they face in their daily lives are little differ-
ent from what they were in the years before Lowndes had any
black elected officials, Hulett noted.» Only when American so-
ciety is politically ready and able to address those fundamental
questions of economic privation will the full promise of the
Voting Rights Act, and the full expectations of those who ar-
ticulated “Give us the ballot,” be totally and finally realized.

“Steven F. Lawson, In Pursuit of Power: Southern Blacks and Electoral Politics, 1965-
1982 (New York, 1985), 301.

**Margaret Edds, Free At Last (Bethesda, Md., 1987), 237.

bid., 97.
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